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preface: 




JSES like that which is exa- 
! .mintd in the following 'J^ages^ 
have n:\et with fo good a recep- 
tion from the Pul>lick, that 1 do 
not think it neceflary to befpeak their Fa« 
vour here. But (hall, on the contrary, em- 
ploy my Preface in removing certain Objec- 
tions raifed againft Treat ijes of this nature; 
and which fometimcs carry with them Im- 
putations on tjie 'Judgments and Morals of 
thofe, who are known to perufe them. 
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JffcBatiort o^ Modefiy is fometimcs almoH: 
as great a fault, as the Contempt of it ; yet 
this Jffeciation it is which fo often deceives, 
the World in their Opinions, and not fel- 
dom even impofcs on thofe vi'ho praftife it, 
in their Sentiments of themfelves. Hence 
it is, that a cenlorious Party reflv£l on Wri- 
tings of this fort, as if they trc'pafs'd upon 
Decern), and were never read but from a 
Wantonnefs of Inclination. I ftiall not be 
fo uncharitable as to fay, that there are of 
his Party who would ftart at Words, and 
not bogg'e at Things. But this I may 
obferve, that Pieces of this Caft may be 
wri ten without offending the moft txad 
Decorum ; and confequently be read, \^ith- 
out fullying the chaOeft Mind. 

Matrimony is found, by the Experience 
of moft Men, to be an Affair of the greateft 
weight ; and the Ladies, if we may credit 
tliemfelves, do not find the L-oad on their 
own fide more eafy. The Secrets of the 
Marriage-Bed very often are the Source of 
tliofe Inquietudes, which render both fides 
unhappy. If therefore, in any fuch Cales, 

the 
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the La\V of God and the Land may void 
the Bonds, certainly it is an Eafe to both, 
and an Injury to none: but if Thiigs be io 
that they admit no Remedy, it feems proper 
that the Parties fhould know it ; and by 
making the btft of a bad Bargain, drag on 
the Chain of Wedlock as well as they can. 
The want of full and dire£l Treatiles to 
this Point hath occafion'd many and fatal 
DiftraQions in Mens Sentiments relating 
thereto. HENRT the Eighth, when he 
firft entertain'd Scruples, as to the Lawful- 
nefs of his Match with his Brother's Widow, 
found nothing written on that Head, whi-h 
could in any degree fettle, even his own 
Judgment as to the Legality of the Matter. 
In order therefore, to be fettled in a Pointy 
•which fo nearly concern'd him and his Po- 
fterity, he put himfelf to vaft Expences in 
folliciting the Court of Rome, then the fole 
Ditlator in Cafes of Confcience ; and when he 
found that ineffedual, fent to all theUni- 
verfitics in Europe : which, if no Hnifter 
Praftices were made ufe of in procuring 
thtir Opinions, was undoubted 'y a very 
prudent Mi;thod. The Eclat, therefore, that 
this made, occafioned feveral learned Dif- 
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qiiifirions to be written on the nature of , 
the Div'ne Laws, and how far they were 
to be difpens'd with in relation to Mar- 
riages amongft Perfons nearly related. 

Princes ftand in fo full a Point of Light, 
that every thing relating to them is fancy'd 
a publick Concern ; and either from Intereft 
or Pique comes to be confider'd accor- 
dinlgy. So it happen'd in this Cafe, fo 
many Books were publiOi'd on one Side 
and t'other, that the vshole ot what could 
be faid in relation to Marriage feem'd ut- 
terly exhaufted : nay, even the legal Doc- 
trine of Divorce, as it fprung from the 
main Qncftion, was accurately handled j 
and yet when another Rojal Cafe came to 
be talk'd oF, a new Field of Enquiry was 
open'd, which afforded as much room for 
Argument as the other ; tho' lefs Certainty 
appear'd in their Conclufions» 

I mean the Cafe of King CHJ RLE 5 
the Second and his Queen Catherine ; the 
Point then debated was, Whether a Woman 
naturally barren could, according to the 
Laws of Nature ^ contrad Matrimon) ? This 

was 
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,vas look'd on as the Converfe of the foU 
lowing Cafe ; and the Reafonings made ufe 
of in the Enquiries relating to it turn 
chiefly upon this Topic. That Sterility in 
either AVjf deltroying the End of A/arr/j^^, 
the Forms of hringing the Parties together 
as Man and Wtfe ought not to be confi- 
der'd, but the Contract be lookM on as 
void, fince it could not have that Fmit 
proceed from it for which it was intended. 
Whether any Dilquifitions on this Head 
were then pubiifh'd, or whether they were 
confin'd only to Difcourfe, which frequently 
rolls on what relates to Princes, I cannot 
determine. Two Differtations have been 
of late Years publifli'd, and faid to have 
then fallen from the Pen of a great Divine^ 
at the Requeft of that Prince's Minijlcr, one, 
which expre/fiy treats this Query, and the 
other containing fome Thoughts on Poly- 
gamy, which, as is common enough on fuch 
Occafions, came in as a fecondary Difpute. 
Whither thofe Papers really belong to the 
Perfon whofe Name they bear, I cannot 
take upon me to fay : but 'tis certain, that 
fpeaking of what was faid on thefe very 
':leads, ia. the Hiftory of thole Times, he 

calls 
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calls fuch ArguiTients ^ Scandal to the 
Lhrtiitan JS'ame. 

There is very little doubt to be made 
that King CHARLES would have been 
well pleafcd to have had his Marriage dif- 
foiv'd ; yet, when thefe Difcourfes on the 
Bartennefs of the Queen were mpntioned, 
he entirely relinquifh'd that Point, by de- 
claring himfelf latisfy'd ot her having been 
once with Child. Yer, apprehending the 
Laws of the Khg^ont fufficient to fupport 
him in a Divorce, he gave way to that; 
and when a Bill was brought into Parlia- 
ment for dilTolving the Marriage of Lord 
Roo!y he feem'd to look on it gs a Prece- 
dent, and encouraged it all he could. The 
Vuke of T},rk, therefore, who confider^d ic 
in the fiinr.e Light, oppos'd it as warmly ; 
and fo, many long and learned Arguments, 
with refpeft to Matrimonial Lavs^ came tp 
be made publick, and the Laws of the Land 
explain'd in relation thereto. 

It appears, therefore, from thefe Inllances, 
that Difcourfes of a nature like this are 
highly ufeful, fiuce they ferve to fettle 

People's 
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People's Minds in the tcndereft Points- 
Points, which not only affed the Qyiet of 
themfelves, but often that of others ; and 
fometimes (as in the Cafes we have men- 
tion'dj even Society itfelf. It may, per- 
haps, be obje£led, that when People feel 
Scruples of this nature in ihcmfelves, they 
will be ready enough to feek for Satisfac- 
tion, by confulting thofe with whom it is 
proper to advife in fuch Affairs ; and that 
fuch Treatifcs, inilead of clearing Difficul- 
ties from the Reafonings they give upon 
them, rather tend to increafe them, by the 
great variety of Qaeftions, which in fuch 
Difquifitions ncceflarily rife out of one. But 
to this the Anfwer is eafy. The Abufc 
or Difficulty under which any thing labours 
have never been thought juft Arguments 
againft the ufe of it: befides, what is here 
complain'd of is circumftantial, accidental 
and eafily to be avoided ; whereas, the Ad- 
vantages that rife from it are certain and 
very extenfive. 

Thofe who infmuate that Difcourfes of 

this nature tend to indulge Men's brutal 

Inclinations, by leaving them many Excufes 

B for 
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for dunging thofe to whom otherwife they 
are, and ought to be bound for Life : and 
that it gives Opportunities alfo to Tome of 
the other Sex taking Methods which do not 
fo well agree with the baOifuI Modefly, 
which -univerfal Confent feems to have efta- 
bh'fli'd as a Female Ornament, are led into 
fuch Notions from vulgar Apprehenfions, 
and for want of examining thoroughly that 
which they condemn : For the Truth is, 
"thefe "Proceedings are ever intended, and 
•not feldom anfwer the End of repieffing 
l^uft, and taking avt^ay the Occafion of il- 
legal Flames. 

For Example, in the Cafe of K. HENRT, 
certain it is, that his Marriage contra£led 
againft the Laws of God, might reafonably 
be fuppofed, on Reflexion, to give him 
Trouble. The French Embaffador quefi;ion'd 
the Legitimacy of his Daughter MART. 
This gifve Birth to Inquiries into the Va- 
lidity of the Pope's Difpenjation, which 
could. only remove the Blemifli from her, 
and the Load of continued Inceji from her 
Father. The more this was examin'd the 
lefs Realon there appeared to make Men 

be- 



P R E F A C J^. xi 

believe, even on the Principles rcceiv'd in 
tlioie Days, that the Power of the Romjfj 
Prelate extended fo far as to cancel tl\e 
Laws of 5^fr//'/«rff,' and of i\ature. This 
might weir increafc' the Anxiety of the 
King's Mind; and from a very C|iiiftian 
Principle beget a Dcfire of Separation": 
Jior wJtlKJut manifcft lajuftice can it be d(;- 
ny'd, that his Inclination to the Divorce 
w»s more agreeable to Reafon and Reli- 
gion than Queen CWw;«A Aveifion. I do 
not pretend to vindicate the DcHgn upon 
which HEART did this; for I do not fo 
much as prefume on its Knowledge: His 
fuddcn Marriage with J»/is Bullen was in- 
decent, but his parting with Queen Catherine 
ought, I think, to be fpokc oF in other 
Terms than it is, unlefs Regard for Form, 
and a Complailancc for the Judgment of the 
Many, are allow'd to ballancc inward Ln- 
eafincfs, and the Stings of Confcience.- 

True it is, that vicious Perfons often 
turn fuch Writings as thefe into Fuel for 
their Luft, as bad Stomachs turn all Vic- 
tuals into Phlegm : but thofe who confuic 
them to eafe their Minds, and fettle their 
B 2 Con. 
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Confciences never more tortur'd than from 
Evils of this Stamp, will not entertain a 
worfe Opinion of them for that : they will 
in this CoUeftion iee in one View, what 
the Laws of God, of Nature, of the wifeft 
Nations, and of this Kingdom in particu- 
lar, decide as to the Nullity of Marriages 
where either of the Parties are impotent; 
a Point, in the Elucidation of which, the 
moft curious Learning is fhewn ; and a 
right Apprehenfion being from thence 
gain'd, may be of Ufe on the moll im. 
portant Occafions. 
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PROCEEDINGS 

I N T H E 

Arches -Court of Canter hury 

BETWEEN 

The Hon. Mis. Catherine Well, 

AND 

Edward Well, Elq; her Husband? 

ON A 

Citation for iNsuFFiciENcr. 

Determined 

By the Worfhipful Dr. Bsttefworth^ Judge of 
that Court, Feb. 15, 17^1-52. 

N order to give my Readers a 
juft Idea of this Affair, it will 
be neceflary to besin with the 
Ij^orm of the Libel againft the 
' Defendant, which anfwers nearly 
to our Declaration in Common 
Law, or nearer ftill to a Bill in Equity, and 
is the Foundation of all the fubfequent Pro- 
ceedings in the Caufe. 

Tlie 
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The LIBEL promotei, &c. 

I. That flie was duly and legally marry'd at 
fuch a time to the faid Edward JFeS, Eiq-, ' 

II. That fhe was at that time of an Age rrar- 
ri-?geable, and in a fit State to receive the Rites 
of "her Nupiidl Bed. <■ - ■ . 

III. That the faid EJrpard ITeJl, Efq; <vas at 
that time of a reafonable Age, and in all out- 
ward Appearance, in a fit Condition to have 
confummated his laid Marriage 5 and hath fo 
continued ever finre without any Sickr.efs, Di- 
ieafe, or other Malady, which could reafonably 
be fuppofed to hinder him fiom fuch Ability. 

IV. That yet for the fpace of three Years 
fince the pretended. Marriage, the faid i'aB'jri 
WeU hath never confummated his f-iid Aiar- 
riage, notwithftanding ' Time and Place did 
lervc, as in the Cafes of other marry'd Perfons j 
and (he, in hopes of lawful Iflue, and •> be 
made a Mother, did live with the faid L^vard 
WeU at Bed_ and Board, and lay both naked 
and alone in one 'Bed as marry'd Folks ;ife. 
And being defirous to be made a Motliti, aid 
a^ain and again put and yield htrfelf i;ito 
his Power; and as much as in her lay, oftered 
herfelf and her l^ody to be known, aiid ear- 
neftly fought and defired Conjundion and 
Copulation. 

V. That notwithftanding fuch proper Sea- 
fons and- Opportunities, fuch yitldmg and 
Tender\)f her Perfon, the faid Edward V'eU 
hath not, nor ever did confummate his Mar- 
riage 



riage with her, or know her in any fort as the 
JMarriagc-Bed alloweth. 

VI. Furthermore, flie averreth, that during 
the whole Space Die hath been able, fir, and 
capable to have received the Embraces of a 
Man ; and is fuch a One as may be known in 
Marriage ; nor hath any Impediment whatfo- 
cver. 

"VII. Moreover, {he doth averr, that during 
all that Space Ihe hath continued, and ftill is a 
pure Virgin free from any Conjunftion with 
her Husband Edward Well. 

VIII. And fhe doth further averr, that at the 
time of fuch her Marriage as aforefaid, fhe 
was totally ignc)rant, and utterly unacquainted 
with the faid Edward Jf'^eU's having any fuch 
nat^ural Infirmity and perpetual Impediment. 

IX. That the faid Edward Well liath decla- 
red to fcveral Perfons, long before the com- 
mencing of this Suit, that he was incapable and 
unable to perform the Conjugal Rites, by rea- 
fon of fome natural Imperfedion which he well 
Jcnew in himfclf. 

X. That fhe had thus long, vix. for the Space 
of three Years, oat of Female Modcflry, de- 
clined making any Complaint, er feeking any 
legal Redrefs from this Cohabitation 5 and had 
done fo ilill, but for fomc good and cogent Rea- 
fons, which infrigated her to fuch a Separation. 

XI. Which, confldering the State of the Cafe, 
and that this Matrimony was only in faBo, and 
not in right, fhe rcquireth it may be pronounc'd, 

de- 
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declar'd, and adjudg'd as void and of no force," 
and that Ihe may be freed and quitted from all 
Bonds and Knots of the fame, hy your Sentence 
and Authority. 

77j« ANSVE R of the Defendant 

"WAS in general, as to the firft Articles, 
tliat they were true. As to the material one. 
Whether he had covfiimmated his Marriage with 
his LaJy ; he faid, he believed he had twice. 
And fo on this the Points came to be argued. 

It was argued on the Part of the Lady, and in 
Support of the Libel in the foUoipitig Terms. 

THE Right the Injured have to the Redrcfs 
of the Law, might well fupply the Place of 
any Apology for demanding it, did not the na- 
tural and amiable Modefty inherent to the,Fe- 
male Sex feem to extort fomething by way of 
Eicufe for our Appearance on this Occafion ; 
which however legal, however necefrar)% is yet 
fomewhat extraordinary. The Birth, the Edu- 
cation, theCharafter, and the long Forbearance, 
even in this Cafe, cf my Client, are fufficient 
to juftify us in the Minds of reafonable Perfons, 
as to that Unwillingnefs with which it is 
brought on at laft. And the Reafons which in 
the courfe of our Argument will be {hewn to 
have moved if, I make no queftion are of force 
enough to remove thofe Objeftions with which 
fome who have too fcrupulous a Modefty, are 
apt-to charge fuch Proceedings. 

The Laws of God, the Didates of Reafon 
and cf Nature, lead both Sexes to the Dellre of 

Ma- 
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Matrimony, as the perfedeft State of human 
Being, by which the Comforts of Life arc beft 
erjoy'd, its fcvils more eafily? alleviated, and 
the Goods which Providence permits to be left 
behind us, fccured to thofe who are our Off- 
fpring, and as it were Parts of ourfelve?. Thefe 
Blelhngs, as they are grateful to Individuals, 
fo alfo are they of the utmoft Confeq'uence to 
Society, and have therefore claimed the Care of 
the. bc-ft and wifeft Legiilators-, who have en- 
couraged, by all means poUible, young Perfons 
to enter into that State, which is moft likely to 
render t ,em quiet, induftrious, and beneficial 
Mem-bersto the Commonwealth ; to whom, in 
their Children, they give as it were Pledges for 
their own good Bchavioiir. 

But as the beft Things, when corrupted, be- 
come the worft; fo, itirefpea to Marriage, 
there happen fometimes fiich Misfortunes there- 
in, as totally deftroy thofe benign Confequen- 
ces for which it is dclited. The Care therefore 
which Civil Government hath of Pofterity, re- 
quires that it provide fuitable Remedies for 
thefe MisfortiiHts, which may either prevent 
their falling .out, or rectify the Evils they oc- 
calion vr' i.n they have fallen out, the Source 
of thofe Proceedings on which Nullities and 
Divorce are founded. 

The Definition of Matrimony in the Civil 
Law, is, Nupt'iA, I've Matiimovium Viri & Ma- 
liiris CovjunBio VitA ConJuetitdiTum covthierts. 
It follows then, that the Parties contratting 
this Bond for Lif", are to be Man and Woman, 
that is, to have Powers of both Sexes, and a Ca- 
pacity of fuch a Conjunftion as may produce 
liTuc. This then bein^g the IS^tuie of this 

C Con- 
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Contra(S, an Appearance will rot do ^ for that 
is a Fraud only on the Perfon who hath Abili- 
ty, and a deceiving him or her into fuch an 
Agreement as the intent thereof cannot be ful- 
filled, and from the Equity of the Laws is there- 
fore to be conlidtred as void. 

Something there is indeed, as to the fame Ti- 
tle of theCfvil Law, explain'd in thePandcds, 
which at firft light may feem to contradid this 
Pf iition ', and it will be therefore proper ta 
obviate this Difficulty as we go along. The 
"Words are thefe : CovjiivUionem accipere Animo- 
riim, von Corponim ; Nuptias evim non covcubj- 
tus, fed confevfin facit. This Conjuadlion, that 
is the Corjundion before defined to be Matri- 
mony, we are to underftand as a Conjundion 
of Minds, and not of Bodies ; for it is not the 
Confummation, but the Confent, that makes a 
Marriage. 

But the Meaning of this will be eafily found 
to be agreeable to what we have advanced: For 
tbi« Confent, which is agreed to be the Effence 
of Marridge, is founded in the Belief each Par- 
ty hath of the Ability in ^ei of the otherj 
and if there be any Impofitinn in this Refped, 
the Terms on which the Confent was given are 
overturned and agreeable therefore j both to 
Reafon and Law, the Confent, that is, the Mar- 
riage, becomes void. 

It is true, fome Difpute may arife from a 
wilful ncgledt of a Wife, whether this which 
has in a famous Cafe been ftiled MaUficium 
verftis banc, be a Cafe which can incur Nul- 
lity? and many learned Arguments it has oc- 
plion'd but that has no relation to ours. It 

is 
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is alfo true, that if the marry'd Parties, ty a 
new Contract between therrfelves, agree to 
have no carnal Knowledge the one of the o- 
ther, as fome in the darkeft Days of Popery 
are laid to have done, it doth not void the 
Marriage -, for the Perlbns concerned are fully 
apprized of what they are doing: and it is 
the Deceit or Impofition only of one Party 
on the other, which we contend ought to in- 
duce the Court to pronounce fuch a Marriage 
Void. 

The Pandefls themfelves alfo admit it as a 
Error in the Eflentials of Marriage, that there 
Ihould be an Inability of Generation in either 
Party, and allow that it is fufficient to null 
the outward Forms of the Contraft ; Si erratum 
ft in fubjlantialibus Matrimonii illud fvbfftere 
t!on potefl. And C. 1.2. X de frigid. & mal.- 
is diredtly to the Point, and proves the whole 
Current of the Civil Law runs with our O- 
pinion. 

We have gone thro* this at once," that ourRea* 
fonings may appear to have i\\Q better Bafis, 
when it is confidered that the Roman Law, 
which extended itfelf farther than their Con- 
qucfts, leans on the fame Support. "We ihall 
go on now to examine the Canon Law alfo 
on this Subjefl-, and when we have from 
thence and from the Scriptures proved that 
fuch a Nullity is agreeable to the Doftrines 
of the Chrillian Faith ^ and from other Argu- 
ments, that it is coufonant alike to Realon, 
and to the Laws of this Kingdom, we think 
there will then remain nothing to hinder or 
retard fuch a Sentence from this Court .ais we 
pray for. •• lu- 
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The Canon-Law doth not in its Definition' 
aifitr from that of yujiiniar, which I have 
cited, except in its adding thefe Words: Cum 
iivini & hiimam Juris commnmcatiove. The 
Canonifts accounting Matrimony a Sacrament, 
and dwelling much on the Mj'fterics Ihrouded 
under it, as that of theUnion between CHRLSf 
and the CHURCH, Grc. have carried every 
thing relating to it to the greateft Height, 
diftinguifhing between the temporal Concerns 
of married People, which the}'- leave to the 
Determination of the Civil Law-, and the 
more abftradled and religious Part of Matri- 
mony, vi%. the Nature, Extent, and Obliga- 
lion of its Vow, the Explanation and Dircaion 
6f aiH which they are for refervrng to- them- 
felVes. 

Yet in the Lyovs Edition of the Inftitutes 
of the Canon Law, printed A. D. 1588, by 
the Authority of the Pope, and with the King 
of JVjwce's Privilege, the Glofs is very full on 
thefe Words, Viri & MuUeris covjunBio^ wherein 
it is obferved, that a Ditierence and a Potei^y 
in both Sexes is required in Marriage: for, as 
is there faid, though Nero^ the moft lewd and 
infamous of the Roman Tyrants, publickly 
own'd himfelf efpoufed to Sponis a Eunuch 
and a Catamite ^ yet fuch a thing could not 
le, becaufe ir is direftly contrary to the Laws 
of Nature and of Society-: Where alfo 'tis well 
cbfervcf, tliat at the Creation, the Wifdom of 
Cod's Providence provided for a right Inftitu- 
tion of Matrimony, br not making two Men 
or two Women, hut fix^ Adam, and then i;'w; 
from w^omj in the ordinary Method of Propa- 
tion, all the reft of Mankind are defcended. 

v '-' Through- 
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Throughout the whole Title on that Subje£^ 
although every thing is faid that can rtcom- 
niend its Myftery, and pafs it on the People 
as a Point of the moft facred natute -, yer, 
with rcfpedt to Impotency, they are clearly 
of the fame Mind with the Civilians, and de- 
clare in cxprefs Terms againft fuch a Pradire 
as this of Mens marrying, when unapt and 
unable, thro' fome perpetual Malady or Im- 
pediment, to perform the conjugal Rites -, and 
by propagating his Likenefs, to anfwer the 
Intent of the Matrimonial Contradt. 

Tit. XII. Item frigiditas & coenndi impoteK- 
tia legkimum Matrimoviis hnfedimcntvm adfe- 

riint. • • Sic qui ita funt vatura iwpo- 

tevtes, ut rec ope Mediconm, Jive Mortis periculv 
jinari po§int, apti ad contrabetida Matrimonia 
m.i:ime putantiir. 

There is an Explanation of this Impotency, 
or perpetual Impediment to Coition follows, 
which will be mentioned particularly when 
we come to cur Proofs; but it is, however, 
proper to mention the Reafons alfigned for 
this manner of treating Matrimonial Contrads, 
where Inability for conjugal Rites are found, 
and they are thefe ; i. That Marriage, by a 
lawful Enjoyment, being intended to fnpprcfs 
the Fires of Luft, fuch Exciten. ?nts to carnal 
Defire as muft arife from the Cohabitation 
with a Man, and thofe Liberties of lying in 
Bed naked, and alone with him, will greatly 
inflame the natural Stirrings of the Flelh, 
and fo become a ftumbling Block and fource 
of Temptation, inftead of anfwering its ap- 
pointed End, 2. The Dowry which the Wife 

brings 
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brings {he ought to bring to a Man; for it is 
intended for the fupport of fuch Expences as 
the Woman, by reafon of her Sex, particularly 
in regard to her bearing and breeding up 
her Children brings upon him ; and bcftow- 
ing this on one who is incapable of beget- 
ting Children is againft Reafon and Equity. 
5. Such Contrads are highly injurious to the 
Coirmonwealth, of which the Number of its 
Suhjeds are its greatcft Riches, and its ftroiigeft 
fupport : and as all Laws human and divine 
command us to look to the Public k Good, 
fo is it by no means fit that the Error of 
Kature, or rather its Defedl in the Confor- 
mation of one Perfon's Bod;', Ihould become 
the means of rendring another unfruitful, e- 
fpecially where the Dillolution »f the Mar. 
riage is grounded on Reafon and Religion, 
and turns to the Damage of none. 

This is what the Canonifts fay with refptft 
to Matriirony, and the Oliligafion of its Con- 
trad in the Matter of Divorce; their Senti- 
ments are yet plainer, as the following Paf- 
fage,^. 2? 2. Irjlit. J. C. fully proves. Item, fi 
qtih igitarui virgivem in vxorem dnxerit , qust 
adeo arlia ft, ut Mulier fieri von pojit, vel fi- 
wile vitiam a Natvra contraxerit; ut ope ••«- 
iicorum vort poffit adjuvari. Aut Mvlirr Vi- 
riim acceperit qvi adeo frigid a ft NaturA nt 
eidem canialiter comifceri von pofit, poteruvt in- 
vicem feparari : & qui Matrimonio apt us erit 
ad fecnndas viiptias Ulcere tranftum fjcere. S% 
jf any fine igiiorantly take to Wife a Maid 
fo ftraitly falhioned that Ihe cannot be made 
a Woman, that is be carnally known ; or if 
any other Ail of the like nature be upoii 
■ her, which cannot be remfdied by Phyfick: 



or. 



(2^ ) 

or, if a Wnman, on the other hand, marry 
a Man of iuch a Conftitution, as that it be 
not piU.ble for her to have Copulation with 
hirr, it fhall be lawful to feparate either, and 
to (utier which of them is found fit for per- 
forming the Rites of Marriage to make an- 
other Choice. The very Law to which we 
teduce our prcfent Cafe. 

The Glofs is here again very full, and to 
the Purport of the former, infifting on the 
Jllegality of tying np a Perfon made capable 
of fuch Ads by Nature for a Perfon to whom 
Kature has denied the fame Powers 5 which 
is further illuftrafed by the Commentator, 
who mentions a Power in the Pope to dif- 
folve a Marriage where Impotency happens to 
either Party contradtii g, and even confumma- 
ting Matrimony, grounded on the fame Rca- 
foning, that it is expoling the found or capabl© 
Party to great Temptations to Incontinency, 
agarinft which it is moft fit the Power of the 
Church Ihould provide. 

The Gallican Church alfo declares itfelf in 
the fame Terms, and afligns the fame Reafons; 
nor are Parallel Cafes wanting, in regard to 
their Decifions-, according to their Judgments 
delivered in their Books, efpeciaily in an In- 
IJitute or Compendium publifh'd by the Fremb 
King's Leave, A. D. 1687, at Paris, with this 
Title Examen Jundicum in Jure Canovico, feu 
methodica mardiiHio ad Jvs Pmitijicum turn com~ 
mutte, turn aptid Qallos receptmn. Wherein it is 
declared, that Perfons in no Capacity of hav- 
ing Iflue ought not enter the ftate of Matri- 
mony ; and if they do the Law is to inter- 
jpofe in Favour ef which ever is capable, and 

de- 
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<5erlaTe the whole Contrad void, as we have 
before faid. The beft and wileft Writers of 
the more early Ages agreed alfo in this Point 
fully, infomuch that fcarce any Nation in £«- 
rope hath negleded it, but have fettled its 
Legality by a direft Law for fuch Diflblutions 
founded on fuch Reafons : And tne fame will, I 
bcpe, prevail for our obtaining fuch a Diflblu.- 
tion here. . 

The Law being as clearly and as fully 
Ihewn as it is in my Power, and every thing 
tending to prove fo ftrongl}'' the Compliances 
made in this refped: by ail the World, upon 
Views^ agreeable both to the Principles of 
Chriftianity and civil Society, it i» fit we 
clofe this Subjed by adjoining onePra)Cr in 
the prefent Cafe, That the young Lady, who 
is a Perlon of Quality, may be adjudg'd to 
be at liberty to marry again, and part from 
Mm who is of fo cold a Conftitution, or of 
fuch Impediment in his Body, that fhe the 
fdid Complainant hath not in three Years fpace 
from the time of the pretended Marriage loft 
her pure Virginity ■, all which Ihe fubmits to 
the Courfe of this Court for the Determination 
of the Truths herein mentioned : and in faying 
this ihe clofeth her Demands, and relieth folely 
on the Wifdom, Integrity and Goodnefs of your 
"tt^orlhip. 

Depoftiovs on the Part of the Complainant. 

The Interrogatories were firft perufed, and 
the Husband's Anfwers with nineteen Letters 
from him to his Lady, the Contents of which 
fully proved the Matters in Qiicftion ; that is, 
to the time of the cjommenciug of the Procefs, 

The' 



The Lady fl-w-ri depofedj that the Defen- 
dant Edward If'ell was well known to her. That 
fhe is acquainted with the UneafTnefTes in his 
Family, in relation to the Point in Queftion. 
— That (he hath feen the laid Mr. Well in his 

Study at Two o'clock in the Morning, That 

Ihe hath fpoken to him on this Head as far as 

Modefty would permit. That he hath owned 

to her the Truth . f the Charge of Infufficiency, 
at leaft, that he believed hmifelf fo. 

The Right Honourable the Lord Af- it depo- 
fed in rclpcdt: to the Matter in Qjuftion, that 
the Lady his Daughter hath made Complaints 

to him on this Head. That the Defendant 

hath acknowledged the Subftaucc of themto be 
true. 

His Grace the D -— depofed alfo, in re* 

fpeft to Acknowledgments made by the faid 
Edward Well, as to his Inability, and the Con- 
cern cxprefled by him on fuch Confeflions. 

Cultroe, Efq; depoftd in fome refpefls 

to the fame Fadts mentioned in tiie other De- 
pofitionsj but more particularly, his own dif- 
courfing on this Point to Mr. Well in very fe- 

rious Terms, w- That Mt: Well evprefled to 

him the Uneafinefs and Concern he was ui.der 
in this refpefl:, acknowledged the Charge to be 
true, and that he had never confun mated his 
Marriage. That, to be freed from this grie- 
vous Infirmity, he intended to apply himfelf to 

Dr. Mead That he afterwards told him he 

had apply'd to Dr.Strother; and on his Advice 

to a Surgeon, who did fomcthing tor removing 

D his 
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his Impedimenf j which ('as he faid) had in 
feme nifafure Succcfs, and ftrengthelied his 
Mt'mber fo as to render him fitter for Gene- 
ration ; yet he could not but own that, as ytt, 
he had not confurrmated his Marriage, tven 
after all that had been done to him by the 
Surgeon, and of which he had expieflld fuch 
Hopes. 

A further Depnfition of Cultroe, Efq-, in 

which Mr. I^ell owned to him not only what 
is mentiontd in his former Depofition, but alfo 
defcended into Particulars, as to his Incapa- 
city, which he explained to him thus. He 
faid, that as often as he attempted to have car- 
nal Knowledge of his Wife, a Pain ftruck him 
crofs his Belly, which fo contrafted his Privy 
Parts, as to put him in much Torment, and 
obliged him to defift from further Carefles. 

The Certificate of three experienced Mid- 
wives was read, declaring the Lady to be a pure 
and untouch'd Virgin ^ that her Parts of Gene- 
ration were in fuch a ftate that Ihe was capable 
of conjugal Embraces, no Defeft in Form or 
otherwife appearing: that they were, however, 
convinced, on their Infpedtion, that it was 
impofi.ble flie fliould have had any Converfation 
carnally with a Man. 

The ftrongeft and clcarefl Proof offered was 
from a Letter of Mr. Well's to his Lady, of a 
late Date, in which was this Paflage, after a 
miderlnrreaty to retire into the Country 5 / 
JhaU joUow you very quhkly, aid if ve cavaot 
there enjoy ove another as Alan ard Wife, let us 
le^co7iteiit to live together m Brother and SiJIer. 

y On 
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On thefe Tejlmomts the Comphhtant rejfed, 

Tbey being however Jlrengtheiiei and enjorcei in 
the foUowivg Ter7ns. 

The Laws which indulge a Separation in 
Cafes where the Ends of Matrimony are im- 
peded ■, and which give Power to diiTolve its 
Contratt when there is a perpetual and infupe- 
rable Bar to its being confummated at all, have 
already been very fully explained: but, as the 
Tranfaftions of the Marriage- Bed are in their 
nature fecret, and the natural Modefty of the 
Fair Sex fo great, as to lay all poli.ble Re- 
ftraints on them in this refped, there's no W0H7 
der that fo few Cafes are to be found to dired: 
the Judgment with refpedt to the Proofs, which 
are legally required to make out a Charge of 
this kind. 

Yet, as far as Precedents are found, as far as 
any Authority ever required, or Reafon itfelf 
can dictate, the Evidence produced in the pre- 
fent Cafe doth apparently reach : For, with 
refped to the Anfwers made by Mr.lVeU to the 
Interrogatory, it is plain, that endeavouring at 
Confummation, and that but twice in three 
Years, is all that he himfelf can pretend. The 
Letters, tho' they fpeak not all of them in the 
fulleft Terms, yet are fufficiently plain to Ihew 
his Uneafinefs, as to his Capacity in Love-Af- 
fairs i and their Obfcurity is yet a clearer Indi- 
cation of his Lnbecility. From hisConfufion, 
there is a ftrong Prefumdtion, fince it is a 
Point in which, where, if a Man were ca- 
pable, no Occafion can ever happen to induc^ 
his writing on it; and where his Defefts force 
D ^ him 
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him on Eicufes, no wonder if his Efforts there 
he ts weak as his Eftorts elfewhere, and the 
Marks of Shame and Dilappointment appear 
alike in both. In the Cafe of Lady Frances 
Howard, and the Earl oi EJfex, his Anfwer was 
thought infnfficient, becaufe he turn'd it wholly 
on his want of Inclination, ihftead of Inability 
in Body. In this Cafe, all that was required 
by the Judges againft that difiblving Sentence 
is fully proved by the Confellion, and even by 
the Aniwers made by the Defendant to thefe 
Iiiterrogatories. The Proof of the Lady's Con- 
dition, from the Teftimony of skilful Witnefles, 
is the next thing required ^ and this too has 
been ftriftly comply'd with. Tlie^ Verdia of 
thofe 'V^ omen reported her Virgo intada, and 
further fay, that {he is in herfelf every way ca- 
pable of the Nuptial Rites ^ and of confequence 
the Error can be only in her Husband: which 
is all we think that ever was or can be ezpedted, 
to flaew the want of Virility in a Perfon mar- 
ry'd. 

To make every thing yet more clear, in a 
fubfequent Depoiition from the Mouth of the 
faid Edward Well, it is Ihewn what the very 
Point was, in which he is thus imperfed. When- 
ever he attempted to converfe after the manner 
of marry'd Pcrfons with his Lady, the Gentle- 
man whofe Depofitions are fulleft fays, he, Mr. 
JFell told him a Pain came acrofs his Belly, 
which fo contrafted aad drew up his Privy 
Parts, that he was immediately obliged to give 
over the Attempt t fo painful indeed does it ap- 
pear to have been, that but twice in three Years 
could his Defires move him ftrongly enough to 
venture it 5 and, upon his Application to a 

learned 
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learned Phyfician, and afterwards by his Advice 
to an able Surgeon, with whofe Helps he was 
much pleafed ; Yet fo hard is it to redify the 
Miftakes of Nature, that he owned the Appli- 
cations had not their Eft (ft, and that he was ftill 
in the fame fad ftate of Infufficiency. 

The time limited by the Canon Law, and 
which feems to have been received from thence 
throughout &\\ Europe is three Years, and indeed, 
if in that fpace no Conlummation happen, it 
may be reafinably thought there never will. 
Weigh'd in the Scale of a candid Judgment, 1 
am confident this fpace muft feem rather too 
long than too fhort ; for, if we conlider the Jn- 
certainty of Life, and then what Proportion 
the time mentioned hath to the ordinary 
Extent oi it, and again compare the Length of 
Years in which Women are capable of bearing 
Children with this fpace, (three \ cars,) will 
appear to be a long Tryal, equally hard on tlip 
natural Inclinations the Sex are born with of 
becoming Mothers-, on the Parents who have 
beftow'd large Dowries as a Provifion for their 
Pofterity •, and on Society in general, which may 
with fome fort of Propriety be faid to have a 
Right in the Marriageable to reap the Benefit 
of their Iffue. 

Some Objeftion, I am fenfible, may be made 
as to the Laws of the Pop.lh Canons ; which 
thousjh till a full Supply be made of others for 
the Government of the Church, ftill continue 
to have weight-, yet Neceffity may ftir up Zeal, 
and the Protejlant Keligion be urged againft 
fome of the Arguments brought in Favour of the 
Complainant. It may be therefore proper to 

re- 
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jnove even the fhadow of an Objeftion, that 
Notice be -alcen of the Judgment of fome lear- 
ned and zealous Reformers, as to thjs very 
Point, which may well /erve to take away all 
Pretext of Cavil, either as to the Legality of the 
thing we demand, viz. annulling the pretended 
Marriag", or cf the Sufficiency of the Evidence 
to 1 rove the Truth of what in the Libel and 
the Interrogatories we alledge. Philip MelajiSojt, 
whofe Name will be for ever venerable amongft 
the Churches of Chrift, delivers his Judgment 
on this Point in thefe Words ^ Perfons. qu& von 
funt idovJA ad commixiortem covjugakm veqiia-' 
qnam -fitirt Covjvges, fed am explorata eft Frifi^ 
iitas Judex provundct illas Perfonas liber as ejfe. 
I*ec fit turc Divortiim qvia non erat Conjugium 
jnxta diBttw. Maf. 19. fed fit declaratio vt alii 
Jciant, ill.im foeietatem votr ejje Covjugium & Per- 
Jira qiiA hahet vatuf& vires irte^rus^ concedi 
aUiim fwl'-ciorem copulatiovfm legitimam. Sed ai 
txplorardam frigiJitutem Jura tempvs covfiituuvt, 
^ res diihia rfi ne ante triermium fiant fe junSio- 
that iS Pcrf ns whofe Bodit.s are not properly 
adapted to corjogal Commixtures, by no means 
are fo be y'w'd together; bat, as foon as the 
Frigidity is difcover'd, the Judge may pro- 
Bounce the Parties ar liberty. Nor is this a Di- 
vorce, becaufe the Contrad was not really, and 
an itfelf a Marriage, according to Mat. 19. but 
that others mzy Icnow that the Society which 
might have continued between the faid Parti -s 
was not a legal Marriage 5 but that the Perfon 
who retains the full Power of Nature is at li- 
berty lawfully to engage in more happy Bonds. 
But for the finding out this Frigidity the Laws 
have affign'd a time 5 and if the thing be du- 
fczous, three Years arc to pafs. Here is the Sen- 
timent 



tknent of a learned Divine, zealouny'addi&ed to 
the Scriptures, clear in his Judgment, and oi won- 
derful Probity in his Morals. Zuinghus, who was 
a bitter Enemy to Popery, and to every Thing 
derived from thence wiiich was not immediately 
deduceable from the Scriptures, yec concur'd ia 
the fame Opinion. And it were no difficult Task 
to name many more of the lame Piecy, Wifdom, 
and Zeal for the Reformation who tiave declared 
alfo in the fame Strain, and avowed not the Ex- 
pediency only, but Neetffity of fuch Proceedings. 

• Since then the Civil and Canon Law agree in 
pronourxing void fuch Contrads,and fince a (ettlcd 
Method of proving fuch a Charge of Impotency 
hath been eftablifhed, fince Cafes have been ac- 
cordingly determined both here and abroad ; tlierc 
fecms to me no difficulty remaining unanfwer'd, 
either as the Reafonablenefs or Legality of fuch a 
Diffoiution as we in this Cafefdefire, the Proof is 
certainly as clear and as flrong as can be required, 
the Confeilion of Mr. Well leaves it without a Dif- 
pute, and the Certificate from the Infpeareffes 
fully fatisfics every Form of Law, we therefore 
fubmit the Merits, the Proof, and the Dccifion of 
our Cafe to your Worfhip's Judgment, and doubc 
not of the Equity of your Determination in fo 
clear a Point. 

It was then urged in favour of Mr. Welly and 
againft iflfiiing the Sentence of Nullity in the Mar- 
riage, in Terms to the Purport of thefe. 

As there is, it muft be owned, great Occafion 
for Excufes to palliate the ConduS of the Com- 
plainant in this Affair, fo the Neceffity incumbent 
on us of anfwering and making our Defence, fu- 
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( ?2 ) 

pcrfcdes all Cares of that forr, and carries in it a 
fufficicnt Apology for whatever in this Controverfy 
nriay fall from us, which differs from that Purity 
of Thought or of ExpreiTion which on any Sub- 
jefi but this we fliould be affiiiuous to maintain. 

The Dignity of human Nature is in no Point 
more concerned, than in the matrimonial Bond. 
It arifes from ourForm and Gnftitution. It was 
ctlebrated firft in the Prefence of the Almiglity, 
and by his exprcfs Inftitution it has been always, 
and in all Nations, confidered as a Thing facred, 
and the parting thofe fo conjoined, locked on even 
from the Liphc of Reafon as an execrable Thing. 
In theCiyil Law the Solemnity of Marriage is not 
fo much regarded as the Confenr, the Form of the 
Contrafi, the Number of Witncfles, and the Ce- 
remony which attends it, are intended only as fo 
many Barriers to pre\'cnc its being broken and 
diflolved, the Publickuels of the Thing rendering 
the Breach fliameful, and therefore the more im- 
praSicable in either of the Parties, altho' the 
Effence of the Marriage lies only in rhc mutual Vow ; 
which is rightly defined hyjiiflinian, Vtri ix Mu~ 
lieris Conj'ihBio, individuam Vita Covfuetudinem con- 
tinens. And yet, as was faid of the Allowance of 
Divorces to the Jews, that it was becaufe of the 
Hardnefs of their Hearts ; fo in the prcfent Age, 
fuch a Hardnefs of Heart endeavours at a revi- 
val of them. And neither the Vow before God, 
the Confent of their own Minds, nor all the out- 
ward Ceremonies of Marriage, can prevail againft 
the Fervour of a glowing Inclination, burning with 
the Dcfire of being relcafed from the conjugal 
Chain, and to be left at Liberty to receive new 
Flames. 

TJiefs 
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Thefe, whatever may be the Pretences made ufe 
of to recover them, are the real Sources, the true 
Grounds of this Proceeding, and all the Com- 
plaints Which after three Years Cohabitation, and 
breeding Qualms, or at kaft what the Lady her- 
felf took for breeding Qualms, have been fee up o£ 
Impotcncy, Infiifficcincy, perpetual Bars, and Im- 
pedimentsj and all the rabble of Terms invented 
by the Canonifts, to glofs fo urjuilifiable a Faft, 
and encreafe the Number of thofe Cafes, which 
brought Money into their Purfcs, and created Ap- 
plications and Dependency on the Court at Rome. 
To them are owing the nice Diftinftions, the 
curious Difquifitions , into which Men have 
been drawn to deceive themfelvcs into Quiet, 
while, under Colour of Law, they were fecking 
fuch Difpofitions as were utterly illegal. It were 
abfurd to deny that fuch Things have been aflerted 
by the Canonifts, fince they have been produced ; 
but we think there is no great Credit due to theic 
Authority : And if there were, what we have to 
offet may go near to overturn it, fince they who 
turned Difpenfations and Divorces into a fort of 
Manufafture, have yet proceeded with great Cau- 
tion, and left many Things in doubt. 

Wc fhall not (lay at prcfcnt to examine the 
Sentiments of the Canonifts farther on this Head, 
with refpcft to the Abfurdities and Contradictions 
thesr Divifions make in all Tl.i igs in which they 
meddle. Wc fhall have a proper Opportunity of 
entring again on this Siibjcit, when we come to 
maintain the Proofs wc arc about to offer. Ac 
prefcnt it is fufEcient, that wc fift the Matter of 
Imp otency or perpetual Impediment, and fee what 
Foundation there is for the AfTertion. On the 
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other Side, that the fullcft Proof hath In this Cafe 
been oftcr'd that Reafon or the Law can require. 

By Impotency, both in Law and in common 
Acceptation, is underftnod an utter Licapacity in 
a Man to h;.ve carnal Knowledge of a W man ; 
which if it arile cither ftLm a naturalLifirmity, or 
be occafioncd thro' any Accident before t^e Con- 
fummauon oi ti.c Marnage, tiie Canon Law doth 
fay, that the Contra^ is to be declav'd void. How 
far this is agreeable to Scripture, we (hall heteat- 
ter enquire ; but it is now fufficient Juftificatioii 
of our Client, to fay that he is fo tar from ha- 
vfng his Incapacity proved to the lull, that we 
have the tulleft and clearcft Demonilration of 
the direft contrary : For if ConfciTion be ftrong. 
on his Side in their Opinion, much more is her 
Confcffion advantageous to our Caiiie. If this 
Lady, who has taken fo extraordinary a Seep as to 
lay open to the publitk View Thincs winch it is 
fcarcc decent for us to name ; if flic be really nn- 
dei fuch Concern for her Husband's Want of Vi- 
gour ; if fhe IS in fuch Nectfii.y to have recourfe 
to Law to force him on conjugal Duties ; How 
catr.c fhe ever to talk of Breeding, to pretend to 
Q_ alms anu Sickneflus ? Did this look like ha- 
ving never had any Converfaiion afier the manner 
ot married People with her Husband ; or was Ihc 
then fo ignorant as to fuppofe fas might be with 
child without ? That fac did make tticfe Com- 
plaints of Squeaminitiefs, and Inch other Difor- 
dcrs as atteid Pregnancy, wc (hall fairly flicw. 
When tha: is dor.e, 1 mufl leave it to better 
Judges than I, how this can be reconciled to Im- 
po-er.cy. But 'tis fit wc obfervc foinewhat in rc- 
larion to their Proofs of it, which may convince 
yott of the Wcakncfs of their Attempts in regard 

to 



to a Point on which they have declaimed fo 
loudly. 

In the firft Place then, the Confeffions of Mr. 
Well are talked of; and of them his Anfwer to 
the Interrojjatory iu relation to his Confummation 
of the Marriage is much relied on ; and 'cis men- 
tioned as if it had been a direft owning of the 
Charge. Whoever reads it, will find 'tis very fir 
from it. He fpeaks cautioufly indeed, and fays 
only he believes he confummatcd twice. He be- 
lieves, ay, what (hou'd he have faid ? Does not 
the Lady aver direftly the contrary ; and can any 
one know in what Striftncfs of Senfe this Word 
Confummation is taken. I profefs I do not, nor 
can I find any Definition even in the CanoniRs 
themfclves of it. As to his other Confeffions, they 
were occafioned by a Weaknefs he r^jlly had upon 
him, which might occalion fome Complaints cf his 
Wife, who it appears had no Temper to bear 
Difappointments of that fort. And if upon any In- 
terrogations of his Wife's Friends he Ihould have 
confeftcd it, I do- not lee what it will amount to, 
unlefs it (hpiild be fuggeOed, that when for fo long 
a Space a Man hath riot had a Convcrfation with 
his Spoufe, (he is at Liberty to apply for a Nulli- 
ty, in order to a fecond Marriage with fomebody 
of more Vigour. 

Some Depoficions of their Side I think mentioned 
Applications to a Piiyfician and Surgeon, Some- 
thing alio is faid to have followed thereupon as to 
his Amendment. But he did not it fcems confum- 
mate even after that. Well, and what can we 
m.-ke of all this ? Mr. Well was very ill and weak. 
He was fo much teized by his Wife, and fo much 
importuned by her Friends, that he confulted Dr, 
E 2 . Strother, 
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Stmher, and by his DireAion to a Surgeon. Pro-^ 
pc; Medicines had their Effects, and he grew 
flrongcr and more vigorous; )cc, confidering the 
Nature of his Difcfe, ^na h w foon he mig it 
relapfe, from an over-forwardncfs to gratify the 
Lady's warm Inclinations, he prudcnJy forbore ; 
and thongh, as fhall be proved by the Oaths of 
the Surgeons, lie foon after grew pcrf'c6t:y well, or 
in their beloved Terms, Sufficient ; yet this (hurt 
Indifpofition is heightened into a full Proof of 
Impotency. 

The Judgment of three Midwit'es, and their 
Vcrdia ot her being an unconupt Virgin is next 
fet ip; but from whence this kii;d of Proof takes 
its Authority, I am at a lofs to know : however, 
fince it has ird ifputably been made ufe of in for- 
mer Cafes, we fliall not ccnfefl iis Legality now; 
only it will be fir to obfcrve, that no fuch Strefs as 
this Vcicift will really be fupported by it, fince 
they are People who ground their Opinions on 
vulgai Notions and common Experiments; which, 
if we cicdit ti e learnedft of the Faculty, arc very 
fallac ous in this nice Point. Nay, if we be- 
lieve f(me accurate Anaton. ifls, there is no deter- 
mining wiih Certainty in this Mattet, even upon 
the Body of a Woman difl'cdcc, where all things 
are open to tie minu;cft Search. And in order 
fully to anfwer this Species of Proof, we have 
examined T me of the mofl underflanding Sur- 
geons of the Kingdom to this very Point. Their 
Sentiments, as to the Degrees of Certainty or Un- 
certainty, will furely fully determine that Credit 
which their Evidence deferves. ^ 

But now, as a Coup d'Edat, is added, the di- 
cci^ Confcfilon of Mr. tVelf, as ic is called. As to 
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the Nature and Occalion of his Impotency, he 
owned, wc arc told, thar, upon any Attempt to 
converfc carnally with the Lady, a Pain llruck him 
crofs the Bo.com of his Belly, which caulcd fuch 
a fhriuking in his Parts ot Generation, that he 
found himfelf utterly unable to purfue fuch a De- 
fign. This, lik: the refl, has been magnify \i into 
an incontcdablc Argument of perpetual Impo- 
potency; but with how much Truth it is not 
difficult to determine. The Time mentioned foe 
this Contcifion to have been made in, coincides 
cxaft.y with that Space in which Mr. IVill ac- 
knowledges himfelf to ha« been under his In- 
difpolitionj and if, on any Importunity of litt 
Lady, he made fuch Attempts then, fuch Confc- 
quencei mig it very naturally follow. Ard me- 
think!^, an Impediment to Coition never to be re- 
moved, is not very certainly inferred from a Mans 
inaking no Secret of it, bur fpcaking freely on 
the Subject to as many as asked him ; and yet 
this is one of the flrongen Rcafons in the Judg- 
ment of the othet Side why Your Worfhip (hutild 
believe it. 

Thus, without any firaining, this mighty Strc-igth 
of Witiieilcs, wh( Ic Evidence has been magnify 'd 
into fuch a rclinicfs Demonnration, is taken away 
without fo much as going farther than examini.,g 
it thcfc fandy Foundations of ccr.cral ExprcfUcns, 
Midwives Tales, and Hillorics ot Marri.icc Bed 
Tranfadions, are Ihaken with bcirg but (iftcd ; 
and all tix SupctnruAure of Nullities and DilTo. 
lution of Contra&s falls to the Ground of courfe. 

We are next to proceed in exhibiting our own 
Proofs of Sufficiency in our Client : but, led 
fomcwhat has been let faJl in our Difcourfe in 
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Rlation to their Manaf^cmeut of Evidence, which 
may prima facte prejudice our own j it is fir, be- 
fore we cuter upon it, to obferve a little the Na- 
ture of that of which we intend to makt: ufc, 

Firft then, we mufl; remark, that, though the 
Conftfllons ot Mr. IVJl in general Terms cannot 
reafonably be made to bear that Weight whicii 
they would lay upon it; yet any Conftffion, as to 
the Lady's being fdtisfy'd of her Husband's ha- 
ving carnally known her, much more of his ha- 
ving impregnated her, is a full and manifeft Con- 
tradiSion of all that is faid in the Libel or Inter- 
rogatories ; fo alfo, tliough the Vcrdid of three 
Midwives m.ay be loofe aud unccrrain, as to a 
Woman's Virginity, ycc the Infpeftion of able 
Surgeons is fi.fEcicnt to dc ermine credibly on a 
Man's Capacity, becaufe there is not the fame 
Doubtfulnefs in both Cafes ; the Parts in the one 
Sex being obvious, and in the other not. The 
being indifpofcd is acknowledged, but if this 
happened after the Cor.fummation ai the Mar- 
riage it matter'd not, tho' it had been perpetual ; 
nor ordinary Juiifdict.wn codd thereupon have 
(declared a Nullity. But this was far contrary, 
Mr. If'^eS, as they have told you, apply 'd for 
Help; we fay, and we fliall Chew you, that he 
procured ir, and that he is now vigorous, ot as 
they term it fufficient, and in full Health. 

Dtp'fitioiu m the Part of Edward Well Efq; 

Againft the Charge of Impntency imputed to 

him bj the Libel. 

I. Mrs. Welly Mother to the Defendant Edward 
IVell, dcpofes, That the ComplainaiK, her Son's 

Wife, 
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Wife, had told her within the firft Year of h« 
Marriage to her Son Edward Well, that flic be- 
lieved herfclf lO be with Child by her faid Hus- 
band the Defendanc. Thar fhe, this Witnefs, 

hath been fevcral times prefenc with her faid 
Daughter-in-law the Complainant, when flic was 
very Iqixamifli, difordercd, and indifpolcd in fiicb 
a manner, chat fhe took, thena to be Signs o£ 
Breeding. 

I. Mr. Williams, a Surgeon, dep fc, That MrJ 
Well had indeed fomc Impediment which lay in 
the inward Parts of the Privities in the fcmitial 
Vcflels ; but that he had given him fomc proper 
Afliftance, by which he apprehended al\ That was 
removed : and he is now pofitively of Opinion, 
that the faid Ed-ward WeU is capable and fuffi-. 
cient. 

3. Mr. Serjeant-Surgeon Didens, and feveral 
other Surgeons depofed. That, in their Opinions, 
Midwives were not capable Pcrfons to form a 
Judgment whether a Woman were, or were not a 
Virgin ; for, that it depended on an exaft Know- 
ledge of the natural Situation and Extent of thofe 
Parts, and a right Idea of thofe Alterations which 
happen on Penetration in. 

4. The Anfwer of Mr. Weli to the Interroga- 
tory concerning the Confummation was alfo read, 
to fliew that he did not therein pofitively own he 
did not carnally know her, but only that he be- 
lieved be had confummated twice. 

Upon this it was further urgtdj 

That fuch Diffolutions were exceeding dange- 
rous Precedents, fince Complaints of Impotency 

were 
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were foon made ; and if any Encouragement were 
given to fuch Proceedings, the moft facred Band 
and Union that is known to Mortals might be 
bri ken in an Inftant, and Families on a thoufand 
i'tivo ous Pretences be turned into Confufion, and 
involved in Suits equally fatal in their Confe- 
quen<;cs, and fcandalous in their Nature. 

In the next Place, the common Law of England 
which decides on all Defcents, and every thin? 
that relates to Property, would have little Re- 
gard to fuch a Determination, in cafe, as the 
Surgeons have cxprcflly fworn Mr. fPell fhcuid be 
now fufficient, and after fuch a Dilfolution mar- 
ry *d again, and had Ifluc ; or, if the like (hould 
bcfal the Lady, who is now fo eager for this Mar- 
riade being nulled. The Children on both S.des 
would fufter, and their Parents, according to the 
Courfe of the common Law, mufl return to the 
£aroc Cohabitation under this now to be brokco 
Contraft. 

For fo, Infi. Jur. Can. Lib. 1 1. Tit. XVI. Si quis 
tnnien cceu/tdi impotentiam caufatus poft fefaratiouem 
aliam acceperit, aut ea qua ar[la putniatur, aliquem 
invttierit, qui fibi feras referaret, utrcque caftt pofi 
peranum pceniteniiam, ad prior a Conjugia reJite com- 
pelltndi erunt. That is, If any whofe Marriage 
has been diflblved on the Score of Impotency, af- 
terwards marry again ; or, if flic, who was 
thought incapable of receiving the Embraces of a 
Man, (hall afterwards receive them, then in ei- 
ther Cafe, after Penance performed, the Parties 
are to be compelled to return to their firft Mar- 
riage. 

The famous Cafe of ^o'k Bury, Efq; of tiic 
County of Devon, in the Reign of Queen Eliz.a- 

beth. 
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beth is a proper Caution in refpeft to fuch Demands 
for annulling Contrafts of Marriage, fincc fuch 
Nullities often cccation much Noife and Confu- 
fion ; and inftead of hurting none, as has been 
afferted on t'other Side, almoft always have flir'd 
up implacable Malice in the Part' declared inca- 
pable, and the Confcquenccs have not feldcm 
brought»a difreputation on theCourc who pronounce 
it, as I fhall in the Courfe of my Arguments fiiew. 

In order to which, let. us return a little to the 
Hiftory of Bur/s Cafe. His firfl: Wife WtlUmut 
libell'd him for Infufficiency as to carnal Encoun- 
ters, and upon Infpcftion it appeared he had but 
one little Tcfticle, of the Size of a fmall Bean. 
The Ecclefiaftical Court on this and other corro- 
borating Evidence, gave Sentence with the Libel, 
and fo far as they were able annulled the Mar- 
riage. 

• Willimttt quickly took the Advantage of this 
Sentence, and married again. Bury was it feems 
not at all fatisfy'd with this Juridical Sentiment of 
his Incapacity, but married alfo a fecond Wife Phi- 
litfa, by whom he had a Son. This afceiwards 
drew the Succeffion to Bury\ Eftate into queflion, 
on the Legitimacy of this Son. The Common 
Lawyers were unanimcufly of Opinion, that the 
Church Authority exerted in pronouncing the 
Nullity being plainly deceived in the very Ground 
upon which it went, that Sentence was in itfelf 
void, and the firft Marriage between Bury and 
Willimott remained notwithftanding it good. 

Such are the Confequences that proceed from 
thefc Suits, fuch the Events which Divine Provi- 
*ience fuffers to follow on fuch Disjunftions as flatly 
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contradift the pofitivc Command of God in put- 
ting tliofe afunder who arc j lined before him. 
ThcConfideration of them fli uld deter the Ladies 
one would think from thcfe Profccutions, or at 
Icaft they ought to weigh with a Court where fuch 
Matters arc in Judgment, that fo the Temper of 
Chriflian Equity may place as it were a Bar be- 
tween the violent Defires of Women ftruggling to 
break loofe, and that Bond ordained of God, 
commended of Chrift, and the Ceremony of con- 
3ridtii)g which was honoured with his Piefencc. 

It is with fome Reluftance I mention the Cafe 
of the Earl oi Effex and Lady Frances Howard, the 
mod famous Ir.ftance in our Kingdom of a Sen- 
tence of this Kind, which was given by the Ma- 
jority of a Court of Delegates, corapofed of tiie 
greateft Bifliops and M^en who were skilled in the 
Civil Law ; yet nocwithftanding the Solemnity of 
Interrogatories, the Earl of EJjexs dircd Anfwcc . 
that flic was a Virgin for him, the Vcrdift of In- 
fpcSreflcs, the Pomp of Compurgators, and all 
the other Colours which could be invented to glofs 
their Proccedijjg; yet fo fcandalous was this De- 
cKton in the Eyes of the World, that it loft the 
Charafters of all thofe Judges who concurred in 
pronouncing Sentence, and faften'd the Nick-name 
of Sir Nullity on one of the Sons of a Bifliop con- 
cerned in it, when he was foon after krJghtcd. 

Matrimony is by Law, by Cuflom, and by Na- 
ture, taken for fo ilrong a Tie, that every Suit on 
this Subjcft begets a Jealoufy in married Perfons, 
that Proceedings of a like kind may become com- 
mon at laft, and Men and their Wives parted 
whenever one or t'other fhall think fit to exclaim 
?.gain Impotcncy or Barrcnncfs, and fubmit their 
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naked Bodies to the Infpcdion of Surgeons or old 
Women. And whether fuch a Praftice would noc 
be againft Reafon, and at the fame time deftruc- 
tive to Society, for whofe Benefit fuch Zeal has on 
thefe Occafioiis been pretended, I fubmit to all. 
The beft Teft of the Truth of which is the Treat- 
ment atforded fuch Cafes in the Houfes of Parlia- 
ment, where a Bill in a famous Cafe was rcjcdcd, 
tho' both Parties gave their Confents on the very 
Principle which I have laid down j and which will 
therefore I hope weigh fo far in your Judgraentj as 
to procure a like Decifion here. 

The REPLY. 

The Strength of whatever is advanced in favour 
of Mr. Well, and the Indiflblubility of his Mar- 
riage, arifes either from Exceptions taken to the 
Authority of thofe Laws whofc Sandion has been 
urged, as to Proceedings of a like Nature, or from 
evil Confequences which may be apprehended to 
follow either from this Sentence in the prelent Cafe, 
or the Fear of its becoming a Precedent for the 
future. In order therefore effciftually to anfwer 
thefe Objeftions, it will be neceiVary for us again to 
coiifider the Nature of Matrimony, as deduceablc 
from Reafon and the Holy Scriptures. 

It will not, I fuppofe, be difputed, even by the 
warmed Advocates on the other Side of the Qiic- 
ftion, that however Matrimony may have been in- 
ftitutcd, it owes its Bond at prefent to the Laws 
of the Land ; or, if that Term be liked better, to 
the Law's of Society : For thefe only, as the Learned 
agree, have made Adultery penal from the fame 
Caufc which induces all Penalties ; bccaufc in its 
.Confequences it is highly injurious to Society.' 
Which as it is a Topic they have in feme meafi r» 
dwelt on as ufeful to theirPurpofe, I hifc there. 
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fore a more full Explanation of it may appear 
not altogether foreign to mine. 

The great Injuftice done in Adultery, and an 
Injiillice which they would fain graft alfo upon 
this Procefs is, that it either deprives Children of 
a due Support, or elfe puts thcExpcnce of that Sup- 
port, on them, who ought not to bear it ; which in 
cither Cafe very fully proves that the legal Pro- 
di.ftion and Provifion for'the rifing Generation, is 
the chief End of Matrimony, and that which puts 
it efpecially under the Care of the Legiflature in 
all Nations. If fo, why (hould it be any longer 
a Qiieftion, whether that Authority, or any infe- 
rior Authority, to whom the Po\ycr of confider- 
ing the Expediency of fuch Points is conceded, 
fhould be able to dilfoJvc that Bond, the whole 
re(*ri(itive Force of which is derived from their 
Siniirtion? 

But tho' the Propagation of the human Species, 
which is virtually commanded by the cffential 
Laws of Society, and cxpref^ly by the divine In- 
jundiion o( Incyenfe and Multiply, be thus mani- 
fcflly the great Purpofe intended by Marriage, 
and on which thereiorc 'tis the Duty of thofe who 
enter its Contract to keep their Eye ; yet fomc 
would infinuate I know not what Rcflcdions on 
the Inclinations natural to the Sex, and make a 
Jeft of thofc Defires they cxprefs of being fruitful, 
and becoming Mothers. 

What I have faid, may well fufficc to flicw 
how unreafonable and how ridiculous fuch Sar- 
cafms really are: bur, as they arc material 
Poiuts in the Judgments of thofe on the other 
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Side, and as an Examination of them is here alfo 
to my Purpofc, I will beg Leave to dilate a little 
on that natural Delight the Female Sex take in 
their Oti'spring ; and which is, perhaps, ftrongly 
increafed in the prefent Age from that Reproach 
to which Barrennefs doth, and hath always cx- 
pofed them. 

For, as the Produftion and bringing up their 
Children, is what chiefly induces that tender Af" 
fedion which Men have for Wives ; fo the want 
ot" IlTiic, ifit lye on the Woman's Side, is apt to 
breed a Coldnefs in their Husbauds towards, and 
is fure to render them reproachful to the World, 
Ice the Fault be where it will. Nor is this a Re- 
flexion of a late Date, but feeras to have come 
down to us almoft from the Creation. Thus Ha- 
gar, when fruitful, defpifed her Millrefs; and. 
when we confider that God himfcif ftyles it a 
Curfe, and reckons it amongft the Marks of his 
Vengeance, there is lefs Reafon to wonder at that 
Shame and Uneafmefs with which the want of 
Children naturally afRi&s Woman. And that lie 
does {o, is evident in Hojea 8, 9. They fiive the Wind^ 
and fijall reap the Whirlwind : Their Glory fiall fly 
from the WO M B : Their Root is dried up, and 
jliall bear no more Fruit, &c. Joined with the De- 
iires of Nature, may not this Scorn, ftamp'd with 
the Anger of the Almighty, be prevalent enough 
with a young Lady, who brought a large For- 
tune, and fears no Difficulties in the bringing up 
Children, to dcfire them. 

As to what has been faid in relation to the 
Confent's making the Eflcnce of Matrimony, it 
has already been anfwered by an eafy Retrofpec- 
tion CO the Caufes on which arc founded that 
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Coiifent ; and if in all Cafes an Error in the 
Fundamentals vitiates all fubfcqncnc Proceedings, 
why not in tins, where its Conf^qucnces are of 
fucii Importance ? Nay, it would not, I believe, 
be doubted but that a Woman who had marry 'd 
.another Woman in Man's Cloaths, might have 
have that Appearance of a Contraft diflfolvcd ; 
where then is the Difference in both Cafes, they 
who pretend to be Men, and have the Appear- 
ance, but want the Powers of the Sex? 

The Exceptions taken to the Proofs of Impo- 
tency are certainly very extraordinary, fince, alter 
all that is faid againft them, they have thought 
fit to follow them cxaftly Step by Step. Thus 
the fevcral Dvpofitions of Mr. IVtli's Acknow- 
ledgments of his own Incapacity are defigned to be 
deftroy'd by one fingle Teftimony of a ConftiTion 
of his Wife's, and that proved the Mother of 
the Defendant too. As to the exprcfs Caufe 
which it is fworn Mr. Well afligned of 1 is Impo- 
tency, they think, it fceras, that to own it, is to 
confute it ; which, to me, I confcfs, is a new 
way of Reafoning, and paft my Underilanding ; 
the three Midwivcs, Old Women as they arc, 
make but Room for his Surgeons; and their Ver- 
di(5t and the Surgeons Depofitions fliould meet 
Credit alike. And, as to the laft Part in re- 
fpcft to Mr. Will's Anfwer, is it not brought to 
this Court as well by us as by you ? We think 
Believe in this Cafe fignifies little ; and as to the 
Word Confiimmati^n and its Meaning, we can 
indeed tell what we mean by.it, but do not 
pretend to know in what Senfe Mr. Well took 
it, tho' wc own.wc believe with him it meant 
Suthing. 
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The Cavils next fet up, arc. That in cafe Sen- 
tence fhould pafs according to Dcfire, if Mr.lVell 
as his Surgeon fay he may, fhould have Knowledge 
ot" feme other Woman, and fhe fhould bring a 
Child, that then truly all wrould be undone again, 
and the Contract now to be broken is then again 
to take Place. We believe that there is no Danger ; 
if there is, it lies on our Side, and I fee no Reafon 
why, if we make it our Election, we may not run 
it. Bur/s Cafe was indeed an odd one j but it 
had no Efteift when quoted to the Bifhops and 
Doftors in my Lady EJJtx's Cafe. And tho' fo 
many hard Cenfures have fallen on thofe who de- 
cided it againfl the Validity of the Marriage, yet 
the Event did in fomc meafure jultify their Opi- 
nions ; fincc the Lord of EJJex, tho' he ventured 
on a fecond Marriage, yet had not Ifl'ue by the 
Lady. So that in the prefent Difputc it has no 
juft Weight. 

Thus then having purfued the Thread of this 
Defence thro' all its Meanders ; having fliewn the 
true Nature and Extent of the Marriage-Contraft, 
wiuch is hot here, as in Popifh Countries, rcckon'd 
for a Sacrament j having unravell'd the affcded 
Myficrioufnefs which is by thofe on the other Side 
fuppofed to be concealed under it ; juftify'd our 
Proofs of the Charge of Incapacity on the Defen- 
dant ; and cleared the Defirc which Nature hath 
formed in Women of conceiving Children, from 
the Imputatiou of Immodefty : we have nothing 
on this Occafion more to add, than humbly to en- 
treat, that the Lady's Youth may not be thrown 
away, or /he dif3_ppointcd in her Defire of en- 
crealing Pofterity, efpecia'lly where fo large a For- 
tune hath been brought, no doubt given with a 
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Defign of providing for her Iffue. As to the Coii- 
fcqucncc wJiich may follow from this Precedent, wc 
apptchcnd, properly fpeaking, there can be none, 
iince this is very far from being a firft Cafe; and 
therefore what follows mull be charged on thofc 
former Precedents on which our prcfcnt Demand is 
grounded. 

Tie Arguments being clofed on both Sides, 

The Judge, after Deliberation thereon, pro- 
nounced- That in regard to the pofitive Dcpo- 

6uons of the Surgeons 3S to Mr. IVell's prefent 
Sufficiency, and refpcS had to the Confequences 
which follow in cafe of his having Children by a 
fecond Wife, his prefent Lady being living ; the 
Court could not diffolve the Marriage, but they 
muft ftill cohabitatc, in Hopes of Iffuc, a Proba- 
bility of wJiioh is depofed as before. 
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